NIGER
COMMUNICATIONS

COMMISSION

September 2, 2019

The Chairman,

Stop Centre Building, No. 5, Amodu Oyikutu Street,
Off Saka Tinubu Street,

Victoria Island,

Lagos.

Attention: Gbolahan Awonuga
==t abolahan Awonuga

Dear Sir,

COURT JUDGEMENT ON CASES OF MULTIPLE TAXATION AGAINST STATE GOVERNMENTS’
DEMANDS

The above subject matter refers.

The aforementioned judgments are a positive development to your members and the industry at
large as the cases will Serve as useful authorities in the event that any other state government
make similar regulations,

Thank you
Yours faithfully,
= @
* Efosa Idehen
Director, Compliance Monitoring & Enforcement Head, Compliance Monitoring

For: Executive Vice~Chairman/CEQ

HEAD OFFICE: PLOT 423 AGUIYIHIRONSI STREET, MAITAMA DISTRICT, ABUJA. PHONE: 09-4617000
FAX: 094617502, 23445890




INTHE FEDERAL HIGH COURT OF NIGER]A
IN THE UMUAHIA JUDICIAL DIVISION

HOLDEN AT UMUAHIA
ON WEDNESDAY-THE 3(TH DAY OF MAY, 2018
BEFORE HIS LORDSHIP HON. JUSTICE D.E. OSIAGOR
: [UDGE | :
SUIT NO:FHC/UM/CS /146 /16
BETWEEN: :
IHS NIGERIA LIMITED ~ =eeeoen | | PLAINTIFF
AND . T e 3.
.1 ATTORNEY GENERAL oF THE: FEDERATION i
‘2. ABIA STATE GOVERNMENT A . |
3. ATTORNEY GENERAL OF ABJA STATE DEFENDANTS |
4. ABIA STATE HOUSE OF ASSEMBLY 2 -
>+ NIGERIAN COMMUNICATION COMMISSION(NEC) . |
- JUDGMENT | ;!

% i

By an amended Originating Summons b’fought_ Pu-ﬁsfuant to Section ;251[1)_ (B)
of the Constitution of the Federal Republic ofNigeé@__é‘i‘JQ‘) as Ame-nded, Order.
3 of the Federal'HigH Court Rules, 2009 and undef_?:ﬁig.ﬁénherént jufisdiction of

Abia State House of Assembly, and the Nig‘erian Ccfinf;épmication Commission,
asking for the déterr‘nination'.of some questions demandmg these reliefs:
a. A DECLARATION that the 2nd, 3rd gpq. 4&Defendants their agents,
servants, privies, assigns, or appoir‘itées eltherjomtlyor severally DO

NOT have any powers, authority or constitu’tgi:cj:__‘i}ié]' legislative powers to

enact or enforce “Section 26(2) of the Abia b ’ -B_asi_c Environmental

Law No. 1 of 2004, Section 5§ (1) and (2) aSW
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demanding for the payment of “Business Prem

~d. A DECLARATION by this Honourable Court restraining the 5t

Defendant (NCC) from demanding and collecting revenue on the areas

already demanded and collected by the agents of 2nd anc‘i 3rd defendants,

. A DECLARATION that the Demand Notices issyeq by: the 2nd gnq 3rd
- |

defendants through their agency known as Abiga State' Environmental
Protection Agency (ASEPA) Revenue Committee of Telecommunication
to THS Nigeria Limited (the Plaintiff) demanding for the payment of
“Environmental Support fee” is not only' ultra vires, but
unconstitutional, nylj and void and of no:éffect whatsoevér having
regards to Section 1(1), Section 1{3). Sectionf{i[S); Section 4(-_5);and [tem
Nos: 4.6, 66 and 68 of the second Schedule Icz:f-the Ex.clusiv_e_if Liegislative

- List of the Constitution of the Federal Rep:ﬁb}ic of Niger_}afl999 as

amended. l
I

- A DECLARATION that Section 24(1), Fou:r;thl'-Schedule iterf; No. 16

(under Commercig] services Establishmenf%ji: :d.f The Regi?st_gration' of

Busines_é premises (Amen,ded) Law 2013 enéi:ftgd_by the 2nd 3rd and 41

Defenda_nts is unconstitutional and ultra_:‘ijif.y__if‘ESAas 1t . touches on

of Nigeria 1999 as amended particularly Segtion 1(1), Section 1(3),
Section 4(3), Section 4(5) and Fem Nos: 4}6,66and 68 of the second
Schedule (Part 1) of the Exclusive Legislative_éL_.‘jéﬁ__‘_Of the Conétitution of

the Federal Republic of Nigeria 1999 as amended, '

- A DECLARATION that the Demand Notices isstigd by the 20d and 3w

Defendants through Ministry of Trade and.lhﬁ}é;..sitment and Abia State

Board of’ 1nterna1 Revenue to IHS Nigeri?é’

ISES Registra_tion for

JUDGMENT.FHC/UM/CS/146/16
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. AN ORDER of perpetual

Injunction restraining: the 2nd
Defendan

ts through their agency |
Protection Agency (ASEP

3rd and 4

nown as Abia State Enwronmental

A) Revenye Committee on Telecomrpumcatlon
agency from demandmg for

Env1ronmenta} Support fee: from the Plaintiff as

vires-and unconstitutiona] having regards to Section 1(1), Section 1(3)
Section 4(3), Section 4(5) and Item Nos: 46, 66 and 68 of the second
schedule of the Exclusive Legis]
Federal Republic of Nigeria'1999
AN ORDER of perpetual

or any other the pfayment of

such actxon is Ultra

ative L]SL of the Constltutlon @f the
as amended. ; : E '

Defendants thro ugh their

Board of Intern

ration of Business premlses [Amendment) :

Law 2013 enacted by the 2nd an( 3rd Defendants

m. AN ORDER. of perpetual |

» O any other agency from demandmg for the
: Busmess premises ' for
Telecommunication Mast/Base

- Registration  of each and  every
Station as_'f*"f:,__,s__i;ch

-un,constitutional and or -excessive, repetltlve harsh

draconian and unfriendly to investment.

Accordmcr to the facts stated in the affidavit ip su

pport of the:apphcatlon MTN
Communlcatlon li

Imited, hmergmg Markets Te]ecommu i

lelted (Etisalat)

and other tel ecommunication Compam ransferred their '
towers and Cellu]

ar Masts to the Plaintiff fol llowing a dlrect}ves and guidlines
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ifAccording to it, by item Nos: 46, 66 and 68 of the second schedule Part l of the
4'? excluswe legislative list of the Consmtutlon every matter related, mctdental
Supp}ementary to. telecommumcat]lon is placed in the exclusive Ieglslatwe list
of - the Federal Government thus, only the Federal Government has the
legislative powers to legislate on those areas to the exclusion of any other
state. l

‘The Plaintiff therefore argued that considering the Prov131ons of the ngerlan
Communication Act, 2003, it is not within the | eglslative and admmlstratlve
purview of the 2nd 3rd gnd- 4 Defendants to . 1ssue guldelme for the
m}stallations of telecommunication masts/base StatIDI’l contrary to the
. 8uidelines issued by the 5% Defendant pursuant to. sectlon 4(1) [n of the
Nigerian Telecommunication Act, 2003, and that Sectmn 5(1) and (2) of the

Abia State Basic Envirenmental (Amendment No. 1),_Law No. 7 of 2013 is

inconsistent wzth the provisions of Section 4(1] [n) of the: ngenan
Communlcatlon Act 2003. The Plaintiff further arguod .relying on the case of
Phoemx Motors Ltd V. N.P.F.M.B. {1993) 1 NWLR (P ?;';;277) pg. 718 and the
case of A. G. Federation V. A.G. Lagos State [2013) :LP.,ELR 26974 SC, that

the 2nd, 3rd and 4t Defendants do not have the Ieglslatly'e Competence to enact
1ws, imposing taxes, levies, fees, penalties and or flnes on telecommumcatlon
Critical infrastructures. . B '

It-was also argued as well that the 2rd, 3rd apd 4th Defendantq thelr agents,

- Servants; privies;assigns or appointees either Jomtlyzo 1severally dO not have

* the powers authontles or constitutional legislative powets to enact or enforce
“Section 26(2) of the Abia State Basic EnwronmentaliLaw No. 1 of 2004,
Section 5(1)and (2)as well as item Nos: 32, 33, 34, 35, _3:5:7a'nd 37 of schedule 1
of the Abia State Basic Envxronmental [Amendment N ).Law No. 7 of 2013
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Finstallation of Telecommunication masts ang base transmission istations

because the 2nd-4th Defandants are purportedly asking for the. -Same revenue.

The 2nd apg 3r Defendants in response filed a Counter Affidavit, Notice of
' I

Preliminary Objection and a combined Written' Address in Opposition to the

Originating Summons brought before the Court by the Claimant. |

In the Written Address in support of thejr Preliminary Objection, two issues

for determination were raised: Viz: e :

(1). Whether the Honourable Court has;urrsdlctlon to entertain. the

Instant suit based on the Claims before the Honoumble Courrf

2). Whether the legality of the Abia State Basic Envzronment Lalwao 1of
2004, Abra State Environmental (Amendmsnt No 1) Law No 7 of
2013 and the Abm State Registration ofBusmess Premises E l
(Amendment) Law 2013 fall under Section 251 pfthe Consutufmn of

-the Federql Republic of Nigeria, more so, that the cimms quest:ons the

- Wity theﬁbm State Government, Attorney General of Abia State and the
- Abia State House of Assembly. £

The 2nd gnq 3rd Deféndants argued that ]unsdlctlon 15 determmed by the

, rehefs Clalmed Dy the Plaintiff, Arguing with a p ethdra of cases, they stated
\ -that there is a misjoinder of the 15t and St Defendants as no claim or cause of
-action in the 12 reliefs jg pleaded by the Plaintiff, In thelr reliefs A- I embossed

in PARAGRAPHS 4-6 of the originating Summons agamst the st and 5

=Y

~ defendants, Cltmg the Case of MTN Commumcatmn Ltd V. Abia State

Government (2016) 1 NWLR (Pt. 1494) at pg. ,SO'Zl_,Ahmed V. Ahmed
(2013) 56 NSCQR at 54 at 55 paragraphs B-A amorn
that the Plamtlff had dehberately sued the 1st and S“’AD:‘fendants just to make




# Abia State which are not stdted in the exclusive or concurrent legi s!attye lists,
thereby making it residual,

They concluded by stating that Environment, business or registration-are not
mentioned in either of.the exclusive or legislative lists, thus item 68 (iJf the
exclusive list cannot be stretched to accommodate the relief of the Plbmtlff
which to them is untenable, l

In the 5% Defendant's Written Address against the Plaintiffs . amended

Originating Stzmmons the 5% Defendant faulted the prayer of the Plamtlff

asklng the Court to restrain thé 5t Defendant from demanding and CQHectan .

N :Venue on the. installation of the teiecommumcatlon Masts and Base
Transmlssron station because the 2nd_4th Defendants -are purportedly asking
for the same revenue. . '

The 5t Defendant raised three 1ssues for determ1nat1on.

In arguing the first issue raised, 1t was submltted that though the National
Assembly has the power to legislate on matters of telecommunlcatlon masts,
base Stations etc It has no power to legislate on: telecommumcatlon mast
sites, enVIronmental support fee and state busmess premlses regxstratlon as
ltlS within the competence of the Abia State House oﬁAssemb ly.

t was further contended in the second issue among other thmgs that no
foundatlon was laid in relief (d) of the originating Summons of the Plamtlff as
_there is no how the alleged unconstitutional Laws ef the 2nd-4th defendants
affects the Constitutional actions of the 5t Defendant _ '

On the third issue raised, the 5% Defendant similarly argued that the Court has

no jurisdiction to hear the matter because the Plalntlff made a claim not

supported by pleaded facts or evidence. The 5th Defendant further argued that -
itis nota proper party and cannot be joined to confer;urlsdlctlon in the C/,]_r\t /

—— e
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Court. See Goldmark Nigeria Ltd & Ors. V. IBAFON Company Lt:d & Ors.

(2012) LPELR-9349 (SC), NEPA v. Edegbero (2002) 18 NWLR (Pt..798).
The 2nd-4th Defendants had raised a Preliminary issue to the ]uriscéliction of
this Court toltry the rﬁatter. They had argued that there is no caﬂsezofa’ction
against the 5t Defendant and that the Plaintiff had.-only joined the 1st arld 5t
Defendants only to Confer this Court with Jurisdiction to try this matter.
Indeed the action before this Court was brought via an originating{ ssummons

as there is no dispute on questions of facts or the‘li:keiihoo'd of suibh;f-dispute.

P :
In the case of Dapianlong V., Dariye (2007) LPELR - 928 (SC). The Supreme

Court afiirmed per Onnoghen JSC that in actions commenced by briginating

summons, pleadings are not required rather affidavit evidence are

employed. . ‘ i |

However, in the case of Ayilara V. Federa] Ministry of Worlis(2013)
LPELR-20772 (CA), the Court of Appeal stated thatwhen cases -are-é_'tr;!:ied upon
affidavit evidence, the facts or depositions in such aff]dawt have to_‘b%e proved
like averments in pleadings. See UBN V. Astra Builders (W.A.) Ltd (2010) 2
SCNJ 84; And Ezechukwu V. Onwuka (2001) FWL:R(pt 50) 1713..

The above principles point to the fact that the Cou_;i‘g?@,_go-ther to consider the

¢~ ,€laim and Cause of action must look at the affidavi'tf fgé\;,rid‘ence before'it which

though not a pleading, operates as one for E{n_v.{Q'rigjnating:Summons

application,

- From the processes filed before this Court, it is .-'cl‘éggf'that the Plaintiff is

praying for a relief against the 5% Defendant which 1stothe effect that the 5t

defendagj;s,}mm&beﬂréﬁﬁined from collecting taﬁ{; from the Plaintiff as the

2nd-4th defendants is demanding same revenue. Fdfr_)_éhi?;_()ourt to grant such

relief, it then means that the Plaintiff must have a case:against the: 1 and 52

_]UDGMENT.FHC/UM/CS/146/16; BETWEEN:IHS NIG.LTD. VS;
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“and the Relief sought therein. In that case which was sought by way of

originating Summons, the emeritys law lord reasoned that the Court process

It is the Plamtlffs cause of action as endorsed in m'c Claiml or affigjda:vit that
determines Court jurisdiction. i : ;

Now Section 251(1)(b) of the Constitution states that the federa] ngh Court
hall have exci.usive jurisdiction on matters connected with or pertammg to
the taxation of Companies and other bodies establlshed or carr ing on
business in Nigeria and all other persons subject to bederal Taxatlon ee A.G.
~ Lagos State V. A.q. Federation & ors. (2014) LPLER 22701 [SC) f

The Crux of the matter before this Court bothers on the demand notlces for
pPayments from a Company registered under CAMA. ' ’
This is conferred by Section 251(1)(b) of the Constltutlon as amended and
therefore under the jurisdiction of this Court. Bemg that the application
before this Cour_t is originating summons dealing V\f:];hl: the’ mterpretatlon of
| ffems in the exclusive ljst of the Federal Governmentg iti*i's notout of'place for
the Federal High Court to assume jurisdiction over the matter Itis the Court
holding by virtue of Section 251(1)(b) of the 1999 Constltutlon as‘amended |
that this Honourable Court has Jurisdiction to try thlsv.. Kl_l;u_lnl;e Dinka Ademola

. Wy Attorney-GeheraI ofthe Federation & Anor., 2015 LPELR =~ 24784 (CA).

Court is mandated to look at both party and sub]ect matter jurisdictional

aspects of it. See Obiuweubi V. C.B.N. (2011) 7 nwr, R. (pt 1247) 465, iy -

e e e s— e —
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r? This Ciaim relates to taxation of a Communication mast site, Even'’ In the event

that the Matters same pqrty within the jurisdiction of both Federa I High

Court and State High Court, Lollowmg AMC V. NPA {1987} 1 NWLR Pt. 51 at

475, both Courts can assume jurisdiction. The Preliminary Objection’is |

hereby dismissed. ! : . | ‘

On the substantive Claims, certain preliminary points of law that need no

equivocation need to be kept in view whilst analysing the qpe;stions for

determination: : ;

[1.) The NationaI Assembly is conferred with the. excluswe legls ative
competence OVer communication and telegraphic mat;tei*s and all

_Incidentals thereto. See Exclusive legis] ative list Section !46 66 of 2nd
schedule to 1999 Constitution as amended _ ,

(2) Pursuant to the above the Nigerian Commumcatlon Act jLFN 2004
was, promulgatlon to oversee and regu ate the Communlcatlon
Industry In Nigeria. See Sections 1(b) and 70 of the Act, ~ _

(3) Tenement rates imposed on Compames do not amount to double
taxatlon - See Bamak Pharmacy Ltd. & ors V. Abuja Mummpal
Area Counci] (2010) LPELR 3850 [CA) mted with approval by
VALENTINE B. ASHI ~J. of the Federal eaplta} territory ngh Court in
Planned Shelter Ltd. v. Abuja Mun1c1pal Area, Councﬂ & 5 Ors.
(Suit No. FCT/HC/CV/2625/16) See Fourth Schedule Item .

(4) Item 7, part Il of Taxes and 1 levies approved list for COHeCtIOH Act
schedule listed Busmess Premises reglsnatlon fee as part of taxes

and lev1es collectab]e by the State Government and 1tem 8 -

Development ]evy from Individuals.

= | | 5::':: : //C//
e————

_
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' " Mast Sites s unconstitutiona]
g

and contrary to the Nigerian
CommuhicationAct

(3)  TheNumerous Demand Notices issued by the gud gpg *" Defendanis

e AT E

are hereby set aside. i P

(4) A perpetual

Environmenty) Support Fee from
sites,

-~

(5) a perpetﬁa_llnju_nctjon is al
Defendants ffom -der.nandmg

Business bremises law for pa;

(6) Clajm_s against 1st ap(d

Telecommunication mast sites.

This isthe Judgmeng of the Honourabe Cburt.

D.E. 0SIAGOR -
JUDGE -
30/05/2018

Appearances:

C.C. Nwachukwy for the Plaintiff
C. Ogwo- Chief State Counsel with ¢,

L Orlwuchel_%Wa State Counse] for 2nd.
and 3+ Defendants, |

Mys, O.C. Chukwﬁemeno for the 5t Defendant,

]UDGMENT.FHC/UM/CS/146/1 6; BETWEEN:IHS NIG.LTD, VS. ATT.GEN. OF FED. & 4 ORS




for the installatiop thelecommunication Mast site ¢q

Defendant guidelines: the 2nd 3rq

Instal]ation, buildr‘ng and establishment of Mast

consonance with the Chapter 5 of the Guidelines 0F2009 issyeq by

Communication base Stations.

Q4: The 2nd 3rd and 4th Defendants lack the Iegjslat_ive Competence to

€nact laws i'mposing taxes, levies, fe




§ Therefore, the Abia State Hoyge of Assemb]y having Powers to legislate on

: Environmental Matters ike Prior approyals for buildj

for Environmental tax under

found lacking,

schedule 1 jg another legistative COmpetence

Guideh’nes On  Technicg] Specificationg for  the fnstall;at_ion of

Te]ecommunications Masts of April 2009
i) to be in co iformity
'- with the plan of the Particy]

ararea and the genera] blan of the Comniuhity.

These €nvisage taxes, fees, levies chargeable PTior to instg)

ation of-?irection
iew of physica] Planning ar;id Development. !

i
he 2nd _ 31 Def’endants Number;j :

Operate alope on its own rather they
with other mast/instal]atjons

“teiecommunication.

Charging Telephone Mast Statipy

N R i o e o :
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P

A

planning and Environmentg] matters -~

""""(‘2\0&3)\:12 NWLR (Pt. 833) 1 at15g.

early these m“é‘fthe'i"‘é"thatﬂfall within the dom

Necessary permits, Licenses or approva

development control.

As Identified by the 2nd _ 4th Defendants’ Counse],

preambl
lishment, regulation an(

Environmental Law in jtg

estab enforcement of énvironmenta]

~ Sanitation
Practice in Abia State and for purposes cohnected there with”. | ,
For the notices served on the Plaintiff to come within the purview o;f this law
and also not offend the Nigerian Co;

conform to the following:

!‘
(1)  Be taxes paid for telecommunicatiop Mast si '

(2) Environmen_tal support tax i le by Corporate bodjes

pollution (see Section 25 of Apig State

AW = Vis a vis Schedule |. (See also Section 20 of
same law).

involved in air/and or water

Basic Environmenta} 1

(3)  Section 5 of the Abia State Basic of

1) law 2013 Imposes on Telecommunications Companies duty to
I' (one off tax) and

Assessment) before establishment.

obtain Prior approva environmenta] Impact

On Business Premises Law Section 2 of the Principal |

dW on interpretation of
Business Premises provides:

“Law on Registration of Business. Premises and M
of Abia State of Nigeria

2005,
| o
J‘UDGMENT.FHC/UM/CS/146/1 ; RETR
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atters therewith, laws

See AG Lagos State V. AG Féderation _

ain of the State Assemblies are

Is bordering on physical pla:nning.and

the Abia State Basic

€ sStates “A law to make provisien for the

e




2) Section 5 of ABIA STATL BA$IC ENVIRONMENTAL {AMENDMENT No. j
1) Law, 2013 Provides: - Ay T |

(1) No lelecommumcatlons operator shall site, install, build or

establish only mast station or any signal sensxtlve device without

prior approval from the Agency.

(2) . They shall conduct the appropriate Enwronmenta] impact !

Assessment (EIA) in respect of each base/state"-«-

o
.

with a new schedule I to read thus:

SECTION 9: schedyle i of the prmmpa] law is hereby repealed: arj";d replaced
|
SCHEDULEI !
|

BUSINESS ORGANIZATIONS, s |

No. 32 Telecommunicatjop Mast/Base Station N120,000:00

And also 33: Telecommumcatxon main office e , 24,600:00

34: Telecommunmamon Branch Office '_ i | 10,000:00

35; Telecommunj Ication Branch Ofﬁce(Medmm) ;S,OOO:OO

- 56 Telecommumcatlon main office [SmaHJ 2,000:00

( : 87 Telecommunication Agencies ' 7_ ' S,OOO:OO

(3)  Whilst also items 46, 66 and 68 of the second schedule part I in

the excluswe legislative list of 1999 Constltutlon as amended
provides: e

46: Post telegraphs and telephone

66: Wireless broadcastmg/cmd tel ev1510n

68: Any/r_llaﬂm mCIdenta] or supp]ementary_.t_Q:_eihy matter mentioned
S elsewh ere in this list.




